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I. THE 
INCORPORATION 
OF THE RIGHT OF 
DIGITAL 
DESCONNECTION 
TO THE SPANISH 
LAW

The Organic Law 3/2018, 5th December, about
data protection and guarantees of digital rights
(onwards, LPD) includes the right of
desconnection:

Statute of Workers: 20 bis article.

Basic Statute of public Employee: 14j bis 
article.



The digital environment has
caused a deep transformation
in the coordinates of place and
working time



Background in countries of European Union

• French legislation: Ley 2016-1088, de 8 de agosto de 2016, relative au travail, à la
modernisation du dialogue social et à la sécurisation des parcours professionnels

• Italian legislation: Ley 81/2017, de 22 de mayo de 2017, relativa a las medidas de tutela
del trabajo autónomo y medidas para favorecer una articulación flexible del tiempo y
lugar de trabajo por cuenta ajena (“lavoro agile”).

• Spanish legislation: Ley 2/2018, de 5 de diciembre, de protección de datos personales y
garantía de los derechos digitales: “artículo 88.- Derecho a la desconexión digital en el
ámbito laboral”

IMPORTANT.- Impact on the European Union: European Parliament resolution of January
21, 2021 that lists a series of recommendations for the Commission on the Right to Digital
Disconnection.



Particular significance of their legal recognition
in the spanish labor market:
• High precariousness of employ: this causes greater pressure on the

attention and response to business availability outside of working
hours

• Managerial workers or high qualification

• Before the Organic Law 3/2018, the invisibility in spanish rules of
digital environment caused SILENCE OR UNDERTOOD that demage
the worker position in the face of the hiperconectivity demands.



II.-OBJECTIVES OF 
THE 
INSTRUMENTAL 
RIGHT TO DIGITAL 
DISCONNECTION 
[art. 88.1 y 88.2 
LPD]

• Guarantee for the delimitation between work 
time and rest time

• Limit the power of business management in the 
use of the workforce during periods of rest, leave 
and vacations

• Guarantee of effectiveness of the right to 
personal and family privacy [art. 18.1 CE].

• Guarantee of effectiveness of the right to 
reconciliation of profesional and family life [art. 
14 y 39 CE]

• Guarantee that limits the techno-stress that 
affects the physical and psychological healthe of 
workers.

PROPOSAL.- THE REINVINDICATION OF A TIME OF 
REST IN THE FULL SENSE.



III.-THE RIGHT TO DISCONNECT LINKED TO THE
PROMOTION OF THE RIGHT TO THE CONCILIATION OF
PROFESSIONAL AND FAMILY LIFE



•

SERIOUS RISK: The work
can be carried out
outside the businesd
facililities and during
rest time. It ins not
counted as working
time, nor is it paid.

[ILO and EUROFOUND
research report “Work
anytime, anywhere:
consequences in the
workplace”, 2019: In
Spain, 68 % of workers
receive emails outside of
their working hours]

CONSEQUENCES: 

Severe breach of the rules for the organization
of work time, on the rest, leave and vacation
regime[art. 7.5 LISOS]

The worker cannot recover physically and 
mentally, with a risk to psychosocial health



• ..

Right to personal and family privacy (art. 18.1 CE), and the right to health protection
(art. 43.1 CE), as well as the right to discrimination based on sex (art. 14 CE) and the
mandate protection of the family and chilhood (art. 39 CE).

Valuation problems for the worker in the exercise of the right to disconnection:

Tendency to make working time more flexible, through irregular distribution,
additional hours, overtime availability time. This tren causes that the end of the day
is not as clear as in the previous regulation. It is crucial to comply with the DAILY
RECORD OF THE DAY.

Deficit of control of working time in the private sphere of the worker:
Generalization of computer registration systems.

The refusal of the worker with family responsabilities to the digital connection
“outside his working hours”, if it is subject to sanction or dismissal, must be classified
as “null” (STS Valencia July 17, 2018, Rec 1697/18).

The following fundamental Rights and constitutionally protected assets are at stake:



IV.- THE SCOPE OR CONTENT OF THE
RIGHT TO DIGITAL DISCONNECTION

¿Is the right to digital disconnection an
autonomous right or is it a right fully
conditions to its regulation by
collective bargaining or and the
company´s internal policy?

¿Is it a right with its own content or his it an 
incomplete right that requires a legal 
ordination that provides it with content?



THE DELIMITATION OF ITS SCOPE AND CONTENT WILL BE GOVERNED (art. 88.2 and
3 LPD):

-Collective bargaining: It will regulate the modalities of exercise of the right to
disconnection, depending on the characteristics of the professional activity and
the nature and purpose of job.

- Internal policy of the company: The employer, after hearing the representation of
the workers, will prepare said policy. Said policy will define the modalities of
exercise of the right, and training and awareness-raising actions for personnel on
the use of technological tools.



¿IF THE COLLECTIVE AGREEMENT DOES NOT ESTABLISH ANY
LEGAL PROVISION CAN THE WORKER INVOKE HIS RIGHT TO
DIGITAL DISCONNECTION FROM THE EMPLOYER?
¿With what scope?

YES, the literal wording of article 88.1 LPD recognizes a subjective right in favor of workers and
public employees. Its effectiveness does not depend exclusively on the regulation by collective
agreement.

Scope and "legal" content of the right to disconnect

Right of resistance of the employee: Faculty of the worker to refuse to attend expressly or tacitly the
orders of the employer in the exercise of his power of direction, as well as requests from clients
that affect his work performance.

Right not to have contact with work-related digital tools during your rest and vacation time.

¿Is the employer's duty to refrain from addressing the worker in their working time through 
technological resources or is this duty unenforceable?

¿Exclusive responsibility of the worker to disconnect or shared responsibility with the employer for 
abstention outside the working day?



PROPOSAL FOR 
THE LEGAL 

DEFINITION OF THE 
RIGHT TO DIGITAL 
DISCONNECTION: 

PROPOSAL OF 
CORRESPONSIBILIT

Y BETWEEN 
WORKER AND 

EMPLOYER-

• Responsibility of the worker: right of no
contact/awareness and training programs for
workers with the aim of raising awareness of
the damages they imply for health and for an
adequate conciliation.

• Responsibility of the employer: normative
reception of a legal duty to refrain from the
employer not contacting employees outside
of working hours. Exception: This duty may
be excepted for assessed and exceptional
causes (force majeure).



IMPORTANT.- Res. 
European Parliament 
of January 21, 2021 
on the right to 
disconnect:
GUARDIANSHIP OF 
THE EMPLOYEE 
AGAINST THE 
EXERCISE OF THE 
RIGHT TO 
DISCONNECT:

“The right to digital disconnection should allow
workers to turn off work tools and not respond
to requests from employers outside of working
hours, without risk of potential adverse
consequences, such as termination or other
retaliation. Also, employers should not require
workers to work outside of working time.
Employers should not promote an “always
online” work culture in which workers who
renounce their right to disconnect are clearly
favored over those who do not. "(Considering
10).



PROPOSAL OF 
EFFECTIVE 
PROTECTION 
MEASURES TO 
GUARANTEE THE 
EFFECTIVENESS 
OF THE RIGHT TO 
DISCONNECTION:

• Express fixation that the worker's refusal to contact 
digitally is not punishable labor conduct.

• Establishment of a specific type of administrative 
offense that expressly sanctions the business 
contravention of the right of disconnection, without 
the generic in force being sufficient [art. 8.11 LISOS].

European Parliament Resolution January 21, 2021: EU 
States must ensure that workers who demand their right 
to disconnect are protected against discriminatory, less 
favorable treatment, dismissal or any other measure 
due to their exercise, as well as against the presentation 
of any claim against the employer or any procedure to 
make it effective (art. 5).



V. RIGHT TO DISCONNECT
FROM TELEWORKING IN
TIMES OF PANDEMIC.-
Starting premises:



NEED FOR SPECIFIC REGULATION OF THE RIGTH
TO DISCONNECT IN TELEWORKING (Possible
alternatives in Spain):

- Internal policy of the company: express mandate on the modalities of exercise,
which preserves said right "in the cases of total or partial realization of remote
work, as well as in the domicile of the employee linked to the use of technological
tools" (art. 88 3 LPD). Forecast extensible to collective bargaining.

- Written individual agreement in which distance work is formalized: the working
day and its rest times will be specified (arts. 13.3 and 13.4 ET). IMPORTANT.-
COMPUTER REGISTRATION SYSTEMS.

- Right of request or right of access to remote work in the terms established in the
collective bargaining, for reasons of conciliation (art. 34.8 ET) provided that the
request is reasonable and proportional in relation to the needs of the person and
the needs organizational or productive of the company.



TELEWORKING IN THE CONTEXT OF THE
HEALTH CRISIS
• Generalization of this organizational formula in the EU: "37% of the workers in

the European Union began to work from home during confinement, resulting in
27% of these people working during their free time" (EUROFOUND, Report“The
right to disconnect in the 27 EU Member States”).

• Spain: Approves a triple regulation:

-Remote work as a preferred measure in the pandemic (art. 5 RD 8/2020)

-MeCuida Plan: Remote work for reconciliation reasons, due to the
pandemic (art. 6 RD 8/2020)

-Remote work: apart from the pandemic, a general discipline on remote
work is approved that, among other provisions, regulates the right to digital
disconnection (art. 18 RDL 28/2020).



CRUCIAL MEASURE IN FAVOR OF THE RIGHT TO
DIGITAL DISCONNECTION IN REMOTE WORK.-

Obligation to record daily working hours::

This obligation includes the specific start and end times of the working day
for all employees [art. 34.9 ET].

Right to adequate time registration of the teleworker [art. 14 RD 28/2020]:
The registration system must faithfully reflect the time that the worker
dedicates to the work activity, without prejudice to the time flexibility, and
must include the start and end time of the day.

Digital registration or registration systems (through App and Web), or any
online or offline system, including individual self-management systems of
working time, with control of business veracity of the unilateral declaration
of the worker.



IMPORTANT.- THE SPANISH LAW ON 
TELEWORKING REGULATES THE 
RIGHT TO DIGITAL DISCONNECTION 
(art. 18 RDL 28/2010):

NEWS AGAINST GENERAL DISCIPLINE

- The employer is recognized as an active subject
"guarantor of the right"

- The limitation of the employer in the use of
technological means of business and work
communication is recognized, during the rest
periods provided by the Law or by the collective
agreement.

- Risk assessment of remote work: the
distribution of the working day, availability
times and the guarantee of breaks and
"disconnections" during the working day will be
taken into account.

- Referral to collective bargaining to modulate
the right to digital disconnection under possible
extraordinary circumstances (Restrictive
interpretation)




